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To the European Expat…Are you really working full 

time abroad? 
Beware of holidays and visits to the UK… 
 

 

The clear guidance rules contained in the new Statutory Residence Test, in force since 5 April 

2013, would encourage one to think it is now far more straightforward to decide if a non UK 

resident expat is ‘resident’ or ‘non-resident’ for UK tax. There is effectively a three stage test 

now; 

 

1. Are you automatically an overseas resident?  

2. Are you automatically a UK resident?, and if no to both of these 

3. Do you have enough ties to make you a UK resident? 

 

In deciding ‘Are you automatically an overseas resident?’ the third of these three tests relates 

to working full time overseas. In order to adhere to this, there are definitions of what constitutes 

full time working overseas, but let’s imagine for a minute that this is a layman’s definition of 

working ‘full time’. In addition to be considered automatically overseas you must; 

 

1. Spend fewer than 91 days a tax year in the UK 

2. The number of days in the tax year on which you work for more than 3 hours is less than 31. 

 

In other words, you may not ‘work’ for more than 3 hours for any more than 30 days in a tax year.  

 



Many UK expats living in The Netherlands, Belgium, Germany, France and even as far flung as 

Spain and Italy may -despite working full time overseas- have significant ties in the UK. Elderly 

parents, school friends, ex work colleagues, children at boarding school or even at home with their 

UK residing spouses, may all be a magnet back to the UK. Annual parties, Christmas, weddings, and 

other family and friendship group events become easier to attend when you are only a short plane 

ride or a days car drive away. Expats in Asia or America would find it much harder. It is very easy 

to think that 91 days (being roughly 3 months) is a large number of days to be in the UK and so it 

would be very unlikely to break the automatic overseas test if one is working full time abroad as 

it would be unlikely - even if they wanted to spend this long in the UK- that they would have 

sufficient holiday to be able to. 30 work days however is a lot more dangerous. 

 

But they’re not here to work I hear you object. 

 

Herein lies the problem …Define ‘work’. The Statutory residence test defines work as “…its 

everyday meaning. If you are an employee, work covers the activities you carry out in the 

performance of your duties.”  It does not differentiate between incidental versus substantive 

activities. I think we can all agree we would be hard placed to find a high level expat, so good at 

his/her job that they have been asked to relocate to Europe, who does not own a smart phone. 

Furthermore, I think we would be hard placed to find such an executive who did not look at any 

work emails or make any work calls during his ‘personal’ non-working visits back to the UK. So, 

when does a ‘day in the UK’ of which s/he is allowed 90, become a ‘working day’ of which s/he is 

allowed 30? 

 

Are you working if you are reading the FT or the industry magazine relevant to your job? Indeed 

this would be an activity that you would carry out in the ‘performance of your duties’. Are you 

working if you are speaking to a colleague in the office in the host country? Are you working if 

you are reading an email on your smartphone in the bus from the aircraft to the terminal? Are 

you working when you awaken in the night to find the answer to the problem that you have been 

pondering over all week? Are you working when you are merely pondering the problem? How long 

are you working for? Does a 2 minute read of an email constitute 2 minutes or the 4 hours you 

spent thinking about how to respond to it? If you are ‘on your computer’ for more than 2 hours 

but perform a mixture of home and work tasks does that mean you have ‘worked’ for more than 3 

hours? 

 

If an expat is worried that the days spent in the UK are more than 30 and s/he could have been 

deemed to be working (for more than 3 hours) on these days, the onus will be on the individual to 

demonstrate that they were NOT working. With HMRC having access to Blackberry server logs 

etc., if they want to, they can check when emails were sent, and when emails were read. This 

raises an important and serious need for the expat to keep scrupulous records and may require a 

rethink of the casual ways in which one ‘works’ while in the UK. For strategies to help with this 

please contact us. 

 

THIS ARTICLE IS FOR INFORMATION AND ILLUSTRATIVE PURPOSES ONLY AND THE 
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