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The Statutory Residence test… 

What a difference a day makes… 
 

Various tests to determine UK tax residency within the Statutory Residence Test rely 

on day counts. Whether one is are ensuring that they spend less than a certain amount 

of days in the UK or making sure they spend more than a certain amount days in the UK, 

the definition of a ‘day’ is crucial, as is the knowledge of any days that are, or could be 

deemed to be, counted or exempt. 

 

The Statutory Residence Test defines a ‘day’ as any day where the individual is in the UK 

at midnight. However some days are ‘deemed’ to be a day in the UK, even if the individual 

is not here at midnight, sometimes it is possible to exclude counting a day as a ‘day’ even 

if one is here at midnight, and sometimes, time spent in the UK due to exceptional 

circumstances may also not be counted. So when is a day a ‘day’? 

 

The Deeming Rule 

 

The deeming rule exists to prevent UK residents from ‘moving’ outside of the UK to a 

‘close’ commutable country such as France, Belgium Ireland or The Netherlands, where 

it is possible for them to visit the UK and return to their new country before midnight 

on a regular basis thus not falling foul of the day count for whichever test on which they 

are relying, to keep them Non UK resident. 

The deeming rule applies for a tax year if the individual; 

 

 has at least three ties for the tax year; 

 has been present in the UK on more than 30 days without being present at the 

end of those days (qualifying days); and 

 has been UK resident in one or more of the preceding three tax years. 



 

If the individual meets all of these conditions, the deeming rule means that after the 

first 30 qualifying days, all subsequent qualifying days within the tax year are treated 

as days that they spent in the UK. This means that even if they are not in the UK at 

midnight, that day will be counted.  Note that even if these added to more than 90 days 

this would not invoke the 90 day tie. 

 

In Transit rule 

 

Relief is given for a Non UK Resident when they arrive in the UK as a passenger, leave 

the UK the next day but between the time of arrival and departure they only undertake 

activities that are related to their passage through the UK. If this is the case, even 

though the individual is in the UK at midnight, they can exclude the day of arrival in their 

day count for the particular statutory test. The problem with this concession is how 

strictly the definition of ‘undertaking only activities that are related to his passage’ is 

defined. If the passenger, did nothing more than walk over to a landside airport hotel, 

eat dinner and sleep for the night, it would appear the definition would be applied. 

However, it would be difficult to argue that if the passenger undertakes any social or 

business engagements or meetings whilst in the UK (even if they occur at the airport) 

their behaviour would fit into this definition of being an activity related to his passage. 

Examples given in the legislation that would be ‘substantially unrelated ‘to their passage’ 

are enjoying a film at the local cinema and catching up with friends. 

 

Exceptional circumstances 

 

Relief is given under this category for day counts where the individual is forced to remain 

in the UK through circumstances beyond their control. Note the word ‘remain’ here. 

Exceptional circumstances are not usually given when individuals have to travel to the UK 

because of circumstances, although civil unrest may lead to this being a possible scenario. 

As a blanket statement, the Statutory Residence Test text states that whether 

circumstances can be relied on as ‘exceptional’ will always depend on the particular facts 

and the individual’s circumstances and choices available to them, but there are specific 

examples of events that generally will and will not adhere. The most important thing to 

consider is whether the individual had a choice concerning the time they spent in the UK 

(or in coming back to the UK). The situation must be beyond the individual’s control. 

Events that would normally apply would be large scale events such as; civil unrest, natural 

disasters, or the outbreak of war. More personal events such as sudden serious or life 

threatening illness to the individual are also examples mentioned in the legislation. Having 

to stay in the UK (or be prevented to return to the UK) to attend to the sudden life 

threatening illness of a loved one is a more restricted situation. If the illness is suffered 

by a spouse/civil partner or someone with whom the individual is living as husband and 



wife or a dependent child, the days can be ignored. Parents and adult children are not 

included in this category, so if a parent for example unexpectedly dies, if attendance at 

the funeral in the UK pushes the days beyond the limit for the specific test the individual 

is relying on, this would not be an example of an exceptional circumstance for the 

Statutory Residence Test. 

 

The number of days that it is possible to exclude is capped at 60, irrespective of how 

many actual valid exceptional days one may have needed to stay. 60 is the maximum that 

individual’s day count could be reduced by in any test.  

 

Another important condition for the days to be able to be used as exceptional 

circumstances is the fact that the individual must intend to leave the UK as soon as those 

exceptional circumstances permit. Actually leaving as soon as possible after the event, is 

the best evidence of this intention. 

 

Finally if the exceptional circumstances could have been reasonably foreseen or 

predicted they will not apply. Examples given are birth, marriage, divorce and bizarrely 

death. Further it is rather obviously stated in the legislation that if you come to the UK 

for dentistry, cosmetic surgery or therapy this will not be regarded as an exceptional 

circumstance, and rather unfairly flight cancellations are not exceptional circumstances 

either, despite the tax payer having no control over this. One may wish to ensure one 

leaves the UK in good time (before getting too close to the maximum day count) during 

periods of snow or bad weather then! 

 

Note exceptional circumstances do not apply to the day count for every Statutory 

Residence Test, and there are several where exceptional circumstances cannot be taken 

into account. Checking the category of the test being relied on is therefore essential to 

determine if the test is satisfied with or without the exceptional circumstances. 
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